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I. REQUEST FOR DIRECT APPELLATE REVIEW 

 

Defendant/Appellee, Draper Properties, Inc., (“Draper” or 

“Defendant”), jointly with Plaintiffs/Appellants, Araceli 

Arguello and Lucas Vicuna, as Parents and Next Friends of their 

minor children, Juan Ernesto Vicuna Reyes, and Joshua Daniel 

Vicuna (collectively, “Plaintiffs”), pursuant to Mass. R. App. 

P. 11(b), hereby request direct appellate review by the Supreme 

Judicial Court (“SJC”) of the narrow issue set forth herein. 

The question presented is appropriate for direct appellate 

review as it is a matter of first impression wherein the public 

interest is paramount. See, Mass. R. App. P. 11. 

The precise question of law that is presented by this appeal 

is whether the Trial Court properly dismissed Plaintiffs’ 

Complaint on the grounds that Mass. R. Civ. P. 19 (“Rule 19”) 

prohibits minor consortium plaintiffs from choosing to await the 

outcome of the underlying negligence case and then filing a 

separate, subsequent action against the same defendant for loss 

of consortium.  

A copy of the Trial Court’s order on appeal (“Order”) is 

appended hereto as Exhibit 1. A copy of the Docket entries for 

the underlying Negligence Action (“Underlying Action”) has been 

appended to this application as Exhibit 2 (Lucas Vicuna Trial 

Docket) and Exhibit 3 (Lucas Vicuna Appeals Docket). A copy of 

the Docket entries for the Loss of Consortium Action 
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(“Consortium Action”) has been appended to this application as 

Exhibit 4 (Arguello/Vicuna Docket). 

In the instant matter, the issue of state law relevant to this 

appeal should be heard by this Court because: (1) there is a 

strong public interest in determining whether minor plaintiffs 

may choose to await the outcome of the negligence case to file a 

separate lawsuit to pursue their loss of consortium rights; (2) 

these are novel questions of first impression; and (3) this 

Court’s final determination will serve the judicial economy and 

avoid potentially inconsistent lower court decisions in similar 

pending cases. 

II. STATEMENT OF PRIOR PROCEEDINGS 

On August 29, 2016, Appellant Lucas Vicuna filed the 

underlying action against Defendant in Norfolk County Superior 

Court. The action was set for trial on November 12, 2019. On 

October 22, 2019, Plaintiffs’ counsel sent a letter to 

Defendant’s counsel notifying them of their intent to pursue 

claims for loss of parental consortium on behalf of Vicuna’s two 

minor sons. See Exhibit 5, Defendant’s Motion in Limine to 

Preclude Loss of Consortium Claims of Plaintiff’s Minor 

Children, or in the Alternative, to Require Compulsory Joinder 

of Claims. Defendant filed a motion in limine to preclude the 

loss of consortium claims of Vicuna’s children, or in the 

alternative, to require compulsory joinder of the claims, 
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pursuant to Rule 19. See id. At the November 7, 2019 Final Trial 

Conference, the Court noted that Plaintiff “should have done it 

all in the first thing,” but denied the motion without further 

elaboration. See Exhibit 6, Transcript of Final Trial 

Conference, at pp. 14-19. 

The action was tried to a jury from November 12 to November 

21, 2019. See Ex. 2. The jury rendered a verdict on November 26, 

2019. Id. The jury found that Defendant was negligent based on 

its duty as a property owner, finding both negligence and 

causation. See Exhibit 7, Special Questions Jury Verdict. The 

jury also found that Plaintiff Lucas Vicuna was comparatively 

negligent and determined that he was 70 percent responsible for 

the accident, thereby barring any recovery. See id. Final 

judgment entered in favor of Defendant on December 24, 2019. See 

Exhibit 8, Vicuna Judgment. 

Both parties pursued cross-appeals, and the Appeals Court 

affirmed the judgment in favor of Defendant on July 2, 2021. See 

Exhibit 9, Memorandum and Order, dated July 2, 2021. On August 

2, 2021, the Superior Court entered judgment after rescript in 

favor of Defendant. See Exhibit 10, Judgment After Rescript. 

On August 17, 2021, Plaintiffs filed the consortium action 

against Defendant in Norfolk County Superior Court. See Ex. 4. 

Defendant filed a Motion to Dismiss on December 16, 2021, which 

Plaintiffs opposed on January 26, 2022. See Ex. 4. Following 
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oral argument on these motions on July 20, 2022, the Trial Court 

allowed Defendant’s Motion to Dismiss on September 2, 2022. See 

Ex. 1. In its order, the Trial Court found that there were 

“appealing circumstances” which warranted dismissing Plaintiffs’ 

loss of consortium claims which were not joined in the 

underlying negligence case. See id., at p. 10.  

On September 12, 2022, Plaintiffs timely filed their Notice of 

Appeal.  

III. SHORT STATEMENT OF FACTS RELEVANT TO THE APPEAL 

A. The February 18, 2015 Incident  

On February 18, 2015, Plaintiff Vicuna was working as an 

employee of MV Construction, Inc. at Defendant’s property 

located at 28 Draper Lane, Canton, Massachusetts. See generally, 

Exhibit 11, Loss of Consortium Complaint. He was removing snow 

from the roof at the premises when he fell to the ground below 

and sustained serious injuries to his head and left arm. See id. 

at ¶ 5.  

B. Consortium Claims Asserted by Minor Plaintiffs 

Plaintiff Juan Ernesto Vicuna Reyes was fifteen years old 

at the time the Loss of Consortium Complaint was filed. See id. 

at ¶ 3. Plaintiff Joshua Daniel Vicuna was eight years old at 

the time the Loss of Consortium Complaint was filed. See id. 

Plaintiff Lucas Vicuna is their father and filed the consortium 
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action, along with their mother, Plaintiff Araceli Arguello, as 

parents and next friends of the two minor children. See id.  

Plaintiffs allege that Vicuna’s injuries, which were a 

result of Defendant’s negligence, caused physical, emotional, 

and behavioral side effects which have permanently impaired his 

parental relationship with his two sons. See id. at ¶ 12. This 

impairment, Plaintiffs allege, resulted in the children “losing 

much love, support, companionship, guidance, advice, and 

consortium of their father.” See id. These losses have caused 

the two children to suffer mental stress, anxiety, and emotional 

trauma. See id. at ¶ 13.  

As detailed in the preceding section, the minor Plaintiffs 

chose not to assert their parental consortium claims in the 

underlying action. Instead, they filed a subsequent action, 

which was dismissed on the grounds that Rule 19 barred 

Plaintiffs’ loss of consortium claims, and issue preclusion was 

not available to them as the negligence finding against 

Defendant was not essential to the judgment in the case. See, 

generally Ex. 1. 

IV. STATEMENT OF THE ISSUE OF LAW RAISED BY APPEAL TOGETHER 

WITH A STATEMENT INDICATING WHETHER THE ISSUES WERE 

RAISED AND PROPERLY PRESERVED 

 

The question presented by way of this appeal represents a 

matter of first impression as to whether Rule 19 requires 

compulsory joinder a minor’s of loss of consortium claims with 
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the claims of the injured party in an underlying negligence 

case.  

The parties submit that direct appellate review is warranted 

on the issue of whether the minor consortium plaintiffs may 

choose to await the outcome of the negligence case and then file 

a separate lawsuit to pursue their loss of consortium rights. 

Defendant properly raised this issue on Motion to Dismiss. See 

Ex. 1. The Court’s decision granting Defendant’s motion is the 

subject of this appeal.  

V. BRIEF ARGUMENT IN SUPPORT OF DIRECT APPELLATE REVIEW 

 

The Norfolk Superior Court’s decision on Defendant’s Motion to 

Dismiss determined that Mass. R. Civ. P. 19(a) barred 

Plaintiffs’ loss of parental consortium claims, and that issue 

preclusion was unavailable to the minor Plaintiffs. See 

generally, Ex. 1. As detailed herein, Massachusetts courts have 

not addressed this issue in any prior appellate decisions. As 

such, the parties seek direct appellate review by this Court. 

A. Plaintiffs’ Position 

The lower court’s decision dismissing the two minor 

plaintiff’s loss of parental consortium claims should be 

reversed because they are separate, independent claims of Lucas 

Vicuna’s two minor children, who were just ages 13 and 6 as of 

the time that their father’s negligence action was tried before 

a Norfolk County jury in November of 2019.  Massachusetts law 
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did not require that those independent claims be pursued along 

with the father’s negligence claim.  Before the negligence trial 

started, the trial judge specifically denied the defendant’s 

pretrial motion, which sought to join those parental loss of 

consortium claims or, alternatively, to bar the minor plaintiffs 

from ever bringing their loss of consortium claims.  

Additionally, the lower court’s subsequent dismissal of the Loss 

of Consortium Complaint brought on behalf of the two minor 

plaintiffs should be reversed because the motion judge failed to 

recognize that the trial judge in the negligence action had 

previously ruled that the minors’ loss of consortium claims did 

not need to be joined and tried with their father’s claim.  See 

Exhibit 2, (Lucas Vicuna Docket) on November 11, 2019, 

“Endorsement on Motion in limine (#27.0): to Preclude Loss of 

Consortium Claims of Plaintiff's Minor Children or, in the 

Alternative, to Require Compulsory Joinder of Claims DENIED.”   

The minor plaintiffs also assert that the doctrines of 

collateral estoppel and issue preclusion require that the lower 

court allow the minor plaintiffs to pursue their loss of 

parental consortium claims, and that the defendant be precluded 

from re-litigating the issues of its negligence and the causal 

relationship its negligence had with respect to the father’s 

injuries.  The plaintiffs assert that the lower court erred in 

finding that Rule 19 bars their loss of parental consortium 
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claims, because those independent claims were not subject to 

compulsory joinder under Rule 19(a).  Under Rule 19(a), a party 

is only subject to compulsory joinder if “(1) in his absence 

complete relief cannot be accorded among those already parties; 

or (2) he claims an interest relating to the subject of the 

action and is so situated that the disposition of the action in 

his absence may (i) as a practical matter impair or impede his 

ability to protect that interest, or (ii) leave any of the 

persons already parties subject to a substantial risk of 

incurring double, multiple, or otherwise inconsistent 

obligations by reason of his claimed interest.”   

The trial judge in the underlying negligence action 

properly denied the motion filed by the defendant before the 

jury trial which sought to compel the minor plaintiffs to assert 

their loss of parental consortium claims or, alternatively, to 

dismiss their claims in their entirety.  No Massachusetts case 

law required them to do so, nor did Rule 19 require them to 

assert their loss of parental consortium claims, which were not 

fully ripe at that time.  By allowing the minor plaintiffs to 

hold off on pursuing their claims, the trial judge in the 

negligence action did not subject the defendant to a 

“substantial risk of incurring double, multiple, or otherwise 

inconsistent obligations” by reason of the two minor boys’ loss 

of consortium claims.  Indeed, there is nothing inconsistent 
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with the minor plaintiffs only pursuing those claims in the 

event that there was a final, binding finding of negligence and 

causation against the defendant.  That is precisely what 

happened here.  The defendant had ample opportunity to litigate 

the issues of its negligence and causation to a jury for almost 

two weeks in November, 2019.  While the defendant prevailed in 

the underlying negligence action because Lucas Vicuna was found 

to be 70% at fault, the defendant was found to be 30% at fault 

and the jury determined that its fault caused Mr. Vicuna’s 

injuries.  Applying the doctrines of collateral estoppel and 

issue preclusion, those final, non-appealable factual findings 

not only allow the minor plaintiffs to pursue their loss of 

consortium claims under well-settled Massachusetts law, but they 

also preclude the defendant from re-litigating the issues of 

negligence and causation.   

This Court’s previous ruling in Diaz v. Eli Lilly & Co., 

364 Mass. 153 (1973), supports the minor plaintiffs’ position 

that they were entitled to pursue their claims for loss of 

parental consortium in a subsequent action.  Nothing in Diaz is 

inconsistent with the minor plaintiffs bringing a loss of 

consortium action after a jury found that the defendant had 

negligently caused harm to their father.  Indeed, Diaz does not 

address the issue of minor plaintiffs litigating loss of 
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parental claims, but is instead focused on spousal claims 

brought by adult plaintiffs. 

The plaintiffs contend that principles of judicial economy 

support their position that they are entitled to pursue loss of 

parental consortium claims, but only when their parent prevails 

on the issues of negligence and causation in an underlying 

negligence action.  If the minor plaintiffs were to have 

litigated their loss of parental consortium claims in the 

initial negligence trial, that trial would have taken longer and 

exhausted more judicial resources.  Moreover, if the jury had 

ruled that the defendant was not negligent, or that its 

negligence did not cause harm to their father, then valuable 

judicial resources would have been wasted in litigating the loss 

of consortium claims of the two children.  Unfortunately for the 

defendant, the jury did, in fact, find that it was negligent and 

that its negligence had caused harm to the boys’ father.  It is 

those jury findings which now give the minor plaintiffs the 

right to pursue their independent claims for the loss of their 

father’s consortium. 

B. Defendant’s Position 

The Trial Court’s decision should be affirmed because the 

Court: (1) recognized the unique relationship between the 

negligence and consortium causes of action in that they are 

distinct, but arise from the same injury; (2) with this 
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relatedness in mind, correctly found that bringing consortium 

claims after the conclusion of the negligence case was in direct 

contravention of the provisions of Rule 19; (3) recognized the 

misconceptions in Plaintiffs’ theory on the use of issue 

preclusion;  and (4) determined that compulsory joinder under 

Rule 19 in the instant circumstances is in the best interests of 

judicial economy.  

1. The Trial Court correctly found that Rule 19 bars 
Plaintiffs’ loss of consortium claims.  

 

a. The Trial Court ruled that the Plaintiffs’ claims were 
subject to compulsory joinder under Rule 19(a). 

 

As contemplated in Rule 19, joinder of parties is at times 

necessary for just adjudication. Under rule 19(a), a party is 

subject to compulsory joinder if “(1) in his absence complete 

relief cannot be accorded among those already parties or (2) he 

claims an interest relating to the subject of the action and is 

so situated that the disposition of the action in his absence 

may (i) as a practical matter impair or impede his ability to 

protect that interest or (ii) leave any of the persons already 

parties subject to a substantial risk of incurring double, 

multiple, or otherwise inconsistent obligations by reason of his 

claimed interest” (emphasis added). 

The decision of the Trial Court conforms to well-understood 

concepts that parties with claims and interests relating to the 

subject of the action should be joined as a party to the action. 
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To hold otherwise would leave existing parties subject to a 

substantial risk of incurring double, multiple, or otherwise 

inconsistent obligations by reason of the claimed interests by a 

nonparty. Moreover, if Plaintiffs were allowed to proceed in 

this manner, not only would Defendant be forced to relitigate 

the underlying negligence suit, but the second jury could reach 

conclusions inconsistent with those of the first jury. Thus, 

Defendant argues, it is in all parties’ best interests to 

present these claims in one lawsuit to avoid multiple, or 

inconsistent obligations. This risk is especially present where, 

as here, the jury found both negligence and causation, but 

ultimately found that comparative negligence barred recovery. 

With such a complex verdict, the risk of another jury reaching 

an inconsistent verdict is high. Accordingly, this Court should 

follow Rule 19 in finding Plaintiffs’ claims were subject to 

compulsory joinder.1 

                                                 
1 Defendant also argues that ensuring that defendants are not 

subject to double, multiple, or otherwise inconsistent 

obligations promotes judicial efficiency. See Morgan v. 

Lalumiere, 22 Mass. App. Ct. 262, 272 (1986) (upholding Feltch, 

but also noting that this ruling could lead to incongruous 

results). Accordingly, these claims should have been brought in 

one single action, before one jury, so that they could be 

instructed on how to consider the various categories of damages 

alleged by both types of plaintiffs, in order to ensure that the 

jury rendered a consistent verdict in light of all the 

information available to them. See Feltch v. General Rental Co., 

383 Mass. 603, 606 (1981) Morgan, 22 Mass. App. Ct. at 271.  
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b. The Trial Court’s ruling bridges the gap between Diaz 
and Rule 19 as it is presently formulated. 

 

The Trial Court, in granting Appellee’s Motion to Dismiss, 

focused much of its opinion on this Court’s ruling in Diaz v. 

Eli Lilly & Co. There, this Court concluded that, as a matter of 

sound administration and fairness, where the claim for physical 

injuries has been concluded by judgment or settlement or the 

running of limitations… no action for loss of consortium 

thereafter instituted arising from the same incident will be 

allowed, even if that action would not be otherwise barred by 

limitations. 364 Mass. 153, 167 (1973). In Diaz, this Court 

noted that the ruling came before the Massachusetts Rules of 

Civil Procedure were finalized, but advised that their opinion 

“should be very clear under Rule 19.” Id. at 162 n.29; see also 

Angelini v. OMD Corp., 410 Mass. 653, 661 (1991) (noting that 

there should be consistency between statutory and case law) 

(internal citations omitted). Since the formal adoption of the 

Massachusetts Rules of Civil Procedure, however, this Court has 

not revisited this precise issue.2 Accordingly, this Court should 

                                                 
2 Other jurisdictions have adopted the interpretation of Rule 19 

which Defendant seeks. See Schreiner v. Fruit, 519 P.2d 462, 466 

(Alaska 1974) (holding that the doctrine of mandatory joinder 

barred subsequent actions for loss of consortium); Campos v. 

Coleman, 319 Conn. 36 (2015) (holding that loss of parental 

consortium claims must be joined with parent’s negligence claim 

to avoid duplicative recovery); Hopson v. St. Mary’s Hospital, 

176 Conn. 485, 494 (1979) (holding that loss of spousal 

consortium claims should be joined in one action and tried 
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uphold the Trial Court’s decision and hold that consortium 

claims must be brought in the same action as the underlying 

negligence claim, thereby bridging the gap between Massachusetts 

common law precedent and Rule 19. 

2. The Trial Court correctly found that offensive issue 
preclusion was unavailable to Plaintiffs in the loss of 

consortium action as the negligence finding was not 

essential to the judgment. 

 

Plaintiffs contend that there is no threat of duplicative 

litigation because, through the use of offensive collateral 

estoppel, liability has been established and the only issue 

remaining in the consortium action would be the consortium 

plaintiff’s damages.  However, this position is not supported by 

Massachusetts law.   

In granting Defendant’s Motion to Dismiss, the Trial Court 

ruled that issue preclusion was unavailable to Plaintiffs. Issue 

preclusion is available only if the negligence finding against 

Defendant in the negligence lawsuit was essential to judgment in 

                                                 
before a single trier of fact to minimize the possibility of 

inconsistent verdicts); Brown v. Metzger, 104 Ill. 2d 30, 35 

(1984) (holding that mandatory joinder of direct claims and loss 

of consortium claims are the “most efficient way to preclude 

double-recovery problems”); Thill v. Modern Erecting Co., 284 

Minn. 508, 513 (1969) (requiring joinder of loss of consortium 

claims is “an indispensable safeguard against the danger of 

double recovery”); Cogdell v. Hospital Center at Orange¸ 116 

N.J. 7, 13-26 (1989) (holding that its version of Rule 19 barred 

second, subsequent actions for loss of consortium pursuant to 

the entire discovery doctrine). Notably, no jurisdiction has 

expressly ruled that piecemeal litigation of loss of consortium 

claims is permitted. 
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the case. See Rudow v. Fogel, 376 Mass. 587, 591 (1978). 

However, final judgment entered in favor of Defendant because of 

Plaintiff Vicuna’s 70 percent comparative negligence. Thus, “the 

jury’s finding in that case that Draper was negligent was hardly 

essential to the judgment; in fact, it was at odds with the 

judgment.” See Ex. 1 at p. 8; see also Cumbria v. Jeffery, 307 

Mass. 49 (1940) (explaining that the finding of defendant’s 

negligence was unnecessary to the judgment, or even repugnant to 

it, and thus could not be given preclusive effect in the later 

action). As a result, Plaintiffs cannot utilize issue preclusion 

to establish Defendant’s liability, as the finding of negligence 

in the underlying action was not essential to the judgment in 

the case. Rather, Plaintiffs would have to establish negligence 

all over again. See Ex. 1 at p. 8 (explaining that to relitigate 

the issue would subject the parties to “‘double, multiple or 

otherwise inconsistent obligations,’ in the words of rule 

19(a)”). Accordingly, this Court should affirm the Trial Court’s 

decision in holding that these claims should have been brought 

together. See Corrigan v. General Electric Company, 406 Mass. 

478, 481 (1989) (noting that the basic purpose of issue 

preclusion is “to conserve judicial resources, to prevent the 

unnecessary costs associated with multiple litigation, and to 

ensure the finality of judgments”) (internal citations omitted). 
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VI. STATEMENT OF REASONS WHY DIRECT APPELLATE REVIEW IS 

APPROPRIATE 

 

Direct appellate review is appropriate in this case because 

the narrow issue involved is one of first impression in this 

Commonwealth and presents a novel question of law which should 

be submitted for final determination to the Supreme Judicial 

Court.  In particular, the Trial Court’s allowance of 

Defendant’s Motion to Dismiss sets forth a new interpretation of 

Rule 19, applying compulsory joinder in the context of loss of 

parental consortium claims.   

Moreover, the question is of sufficient public interest to 

the potential plaintiffs and defendants in loss of consortium 

actions which may be brought in the future that justice requires 

a final determination by this Court. In effect, the Trial 

Court’s interpretation of Rule 19 would impact the rights of 

potential consortium plaintiffs by taking away a substantive 

cause of action.  Conversely, it protects the rights of 

defendants who would otherwise be subject to piecemeal, 

successive litigation by related parties arising from the same 

underlying incident.  This issue is one which has and will 

continue to recur in the lower courts of the Commonwealth, but 

which has not been addressed since the formal adoption of Rule 

19.  Ultimately, the parties request direct review by this Court 

to determine whether the Trial Court’s decision appropriately 
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weighs these competing interests of litigants as well as the 

judicial economy.   

For these reasons, the parties submit that this application 

for direct appellate review should be allowed.      
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2182CV00762 Araceli Arguello as Parent and Next Friend of minor children
Juan Ernesto Vicuna and Joshua Daniel Vicuna et al vs. Draper Properties
Inc.

Case Type:
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Case Status:
Open
File Date
08/17/2021
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F - Fast Track
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Other Negligence - Personal Injury / Property Damage
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Case Judge:
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Docket Information
Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

08/17/2021 Attorney appearance
On this date Owen Roe O'Neill, Esq. added for Plaintiff Araceli Arguello as parent and next friend of minor 
child Juan Ernesto Vicuna Reyes

08/17/2021 Attorney appearance
On this date Owen Roe O'Neill, Esq. added for Plaintiff Araceli Arguello as parent and next friend of minor 
child Joshua Daniel Vicuna

08/17/2021 Attorney appearance
On this date Owen Roe O'Neill, Esq. added for Plaintiff Lucas Vivuna as parent and next friend of minor 
child Juan Ernesto Vicuna Reyes

08/17/2021 Attorney appearance
On this date Owen Roe O'Neill, Esq. added for Plaintiff Lucas Vivuna as parent and next friend of minor 
child Joshua Vicuna

08/17/2021 Case assigned to:
DCM Track F - Fast Track was added on 08/17/2021

08/17/2021 Original civil complaint filed. 1 Image

08/17/2021 Civil action cover sheet filed. 2 Image

08/17/2021 Araceli Arguello as parent and next friend of minor child Juan Ernesto Vicuna Reyes, Araceli Arguello as 
parent and next friend of minor child Joshua Daniel Vicuna, Lucas Vivuna as parent and next friend of 
minor child Juan Ernesto Vicuna Reyes, Lucas Vivuna as parent and next friend of minor child Joshua 
Vicuna's MOTION for appointment of Special Process Server.

3 Image

08/18/2021 Endorsement on Motion of special process server (#3.0): ALLOWED
Motion is Allowed (Cannone, J) (Dated: 8/18/2021)

Image

08/22/2021 One Trial case reviewed by Clerk, case to remain in the Superior Court.

Judge: Hickey, Mary K

08/25/2021 Docket Note: 1 summons mailed on this day

09/29/2021 Attorney appearance
On this date Matthew H Greene, Esq. added for Other interested party Matthew H Greene, Esq.

09/29/2021 Service Returned for
Defendant Draper Properties Inc.: Service accepted by counsel Matthew H. Greene, Esq. who has been 
authorized to accept service by his client/defendant on September 21, 2021.

4 Image
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https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7VnQsPUdRv*UP140bucjLcYsoGS5siD5zKherGcYzAF9*FxCiIPM5O9cOtj4-vaYxL9wE-3f0oB3
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7VnQsPUdRv*UP140bucjLcYsoGS5siD5zEKB7osigThRaUquQWkeRqS36VOBKm9nr7HvpIcCMsBY
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7VnQsPUdRv*UP140bucjLcYsoGS5siD5zMzKreIrAPKAKIoiUuSrIutZfIOiDiddWTacikyWQN7B
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o4BEoKm0ea82nHdirfldf5uBblZfS5N1pq7ueJz9TrB6Y3CwbBUnPdGGdqxGfVeJ6zJFyaptAokFyX6P8gciTQD43Ua4NlyrDY
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o4BEoKm0ea82nHdirfldf5uBblZfS5N1pp9TGoT52f6w4MfIUuBuCtdxC6ggOMUAxpDXWgYZGC9DufKdoCkWAXAmQtyla97LKg
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https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcu1QShWtLDcIYjdypX5AwFHgtzBLE2X2qPIIWvRw2U8vWg-GFbAvEDJDTvk5KGq49g
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https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQct029FMi-PVSbucFOyNkHn8VM207ZDoplq258YUjv473QipfPxo3weE-7LYnrl*uOA
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Image
Avail.

Applies To: Draper Properties Inc. (Defendant)

11/10/2021 Attorney appearance electronically filed. Image

11/10/2021 Attorney appearance electronically filed. Image

11/10/2021 Attorney appearance electronically filed. Image

11/12/2021 Attorney appearance
On this date Timothy Joseph Wadman, Esq. added as Private Counsel for Defendant Draper Properties 
Inc.

11/12/2021 Attorney appearance
On this date Matthew H Greene, Esq. added as Private Counsel for Defendant Draper Properties Inc.

11/12/2021 Attorney appearance
On this date Mark William Shaughnessy, Esq. added as Private Counsel for Defendant Draper Properties 
Inc.

11/12/2021 Party(s) file Stipulation
of extension for defendant Draper Properties, Inc. to file responsive pleading (Assented to) (Rec'd 
11/10/2021)

Applies To: Draper Properties Inc. (Defendant)

5 Image

11/15/2021 Endorsement on Stipulation to Extend time for Defendant Draper Properties, Inc. to file a responsive 
pleading (#5.0): Other action taken
--Treated as an Assented to Motion to extend time to file a responsive pleading and Allowed as such; the 
time is extended to 12/17/2021. (Dated 11/12/2021) cs

Image

12/16/2021 Defendant Draper Properties Inc.'s Notice of 
Motion to Dismiss (efiled 12/16/21)

6 Image

02/10/2022 Defendant Draper Properties Inc.'s Motion to dismiss 
plaintiffs' lost of consortium complaint. (E-FILE received 2/9/2022)

7 Image

02/10/2022 Draper Properties Inc.'s Memorandum in support of
Motion to dismiss plaintiffs' loss of consortium complaint. (E-FILE received 2/9/2022)

7.1 Image

02/10/2022 Opposition to to defendant's Motion to dismiss.-----OPPOSITION filed by Araceli Arguello as parent and 
next friend of minor child Juan Ernesto Vicuna Reyes-ET AL
(E-FILE received 2/9/2022)

7.2 Image

02/10/2022 Reply/Sur-reply

Defendant Draper Properties, Inc's Reply in further support of its Motion to dismiss plaintiffs' loss 
consortium complaint. (E-FILE received 2/9/2022)

7.3 Image

02/10/2022 Request for hearing filed

(E-FILE received 2/9/2022)

Applies To: Draper Properties Inc. (Defendant)

7.4 Image

02/10/2022 Affidavit of compliance with Superior Court Rule 9C
(E-FILE received 2/9/2022)

Applies To: Greene, Esq., Matthew H (Attorney) on behalf of Draper Properties Inc. (Defendant)

7.5 Image

02/10/2022 Affidavit of compliance with Superior Court Rule 9A
(E-FILE received 2/9/2022)

Applies To: Greene, Esq., Matthew H (Attorney) on behalf of Draper Properties Inc. (Defendant)

7.6 Image

02/10/2022 Rule 9A notice of filing

(E-FILE received 2/9/2022)

Applies To: Greene, Esq., Matthew H (Attorney) on behalf of Draper Properties Inc. (Defendant)

7.7 Image

02/10/2022 Rule 9A list of documents filed.

(E-FILE received 2/9/2022)

Applies To: Greene, Esq., Matthew H (Attorney) on behalf of Draper Properties Inc. (Defendant)

7.8 Image

https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcsR7bkuJzNdjug6TYLWLirUa-A6OD*M-9NhtQqJoOWXa0M6hM*EJ73ZQOjNB99hgEQ
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https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcpEwvqCknX9*5WhBRl0NTRAqDyp0OR7qb9ZPNlI-XLWbZOj59-ahYjdpdFxnprgkGA
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcqB5YIVK4Ag2LVAA9RkXp-DsKPdPuLOYJ9vifW*zDzkq708SOpkm5PwUsBKaEHcePg
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcqKkk5UgFNXjoyQk7nsp9iWaRcmSdj5XWKzj7NuWS-8OekHvE6E64zrycQDuC3rz5Q
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQctMp4pe8Zczg2Igka541kAmU90ai8C7b2TdjRVapT572zOK1BLShN92DsFgEjT*05A
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcrH2-DeYnxzvRigvxy3Ek*nEYvvjcxZfTUY2UHNHIqqdBatLChkG7uS2vL85rQwNJA
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcvDLr1kXMIYa0UEig9ilofwXOjtmWhWIpEe0JqrMXRhmQJm5h-3UxQNPbN8so0XcDA
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQctxdQLG6STv6pWsq-hAxDVLdDnfWB5HIYbou-dx5zrQJlKbnxU3b9mUD62UntYLpdQ
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcnxZleFXN5-jMyGAcfc5jsz3dF7ZEoDWzQKEZYmVu0UJzA9bYRiYCzCIDyXJ7Me7pA
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQchhjvzlxB7Qo46*Vu4bQMcqroVNBFyqSx7nR8H7977jpPeL0*jMMaaVtrUG5d5Ijbw
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcj3TEjRb3NDUAlDOxbMpJ-yWRMtC4Q3tYQ2OCQ0scSlEr-f1Geu6wW3QBIUdx-iNHw
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcuYqPPOVwwxKf-YZhSRP2SVuFQwviM4cxgtogSI3rIrG0H42kZ55P7s2e**OQFnMaQ
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQct1wziqr7zFtl*LWOYq7nUCmb*CKvqR-0SNXJwG95pqe3NVxfVG*OEDx2v8MVN14jQ
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Image
Avail.

05/04/2022 General correspondence regarding -Letter received from Plaintiffs' Counsel, Owen R. O'Neill, Esq. 
requesting a Hearing on the pending Motion to Dismiss and Opposition.

8 Image

05/11/2022 The following form was generated:

Notice to Appear on July 20, 2022 at 3:00 P.M for hearing on P. 7.0 Defendant's Motion to Dismiss; P. 7.1 
Memo in Support; P. 7.2 Plaintiff's Opposition; P. 7.3 Reply Memo.  Hearing is IN PERSON unless notified 
by the clerk of otherwise.
cs
Sent On:  05/11/2022 15:28:39

9

07/20/2022 Event Result::  Rule 12 Hearing scheduled on: 
        07/20/2022 03:00 PM
Has been: Held as Scheduled
Comments: In person
Hon. Joseph Leighton, Presiding*CORRECTION Hon. Paul Wilson PRESIDING

07/27/2022 Attorney appearance
On this date Richard J Sullivan, Esq. added for Plaintiff Araceli Arguello as Parent and Next Friend of minor 
children Juan Ernesto Vicuna and Joshua Daniel Vicuna

07/27/2022 Attorney appearance
On this date Thomas P Kelley, Esq. added for Plaintiff Araceli Arguello as Parent and Next Friend of minor 
children Juan Ernesto Vicuna and Joshua Daniel Vicuna

07/27/2022 Attorney appearance
On this date Richard J Sullivan, Esq. added for Plaintiff Lucas Vicuna as Parent and Next friend of minor 
children Juan Ernesto Vicuna and Joshua Daniel Vicuna

07/27/2022 Attorney appearance
On this date Thomas P Kelley, Esq. added for Plaintiff Lucas Vicuna as Parent and Next friend of minor 
children Juan Ernesto Vicuna and Joshua Daniel Vicuna

08/15/2022 JUDGMENT on Defendants,  Draper Properties Inc. 12(b) motion to dismiss against Plaintiff(s) Araceli 
Arguello as Parent and Next Friend of minor children Juan Ernesto Vicuna and Joshua Daniel Vicuna, 
Lucas Vicuna as Parent and Next friend of minor children Juan Ernesto Vicuna and Joshua Daniel Vicuna.
It is ORDERED and ADJUDGED:
That Defendant Draper Properties, Inc.'s Motion to Dismiss Plaintiffs' Loss of Consortium Complaint is 
ALLOWED.  Wilson, J. 8/12/22

Judge: Masse, Steven

10 Image

08/16/2022 Docket Note: Certified copies of P#10.0 Judgment on Motion to dismiss was sent on this date.

08/16/2022 MEMORANDUM & ORDER:

MEMORANDUM OF DECISION AND ORDER ON DEFENDANT DRAPER PROPERTIES, INC.'S 
MOTION TO DISMISS PLAINTIFFS' LOSS OF CONSORTIUM COMPLAINT. (dated August 12, 2022) 
certified copies sent ni

Judge: Wilson, Hon. Paul D

11 Image

09/02/2022 MEMORANDUM & ORDER:

(CORRECTED) MEMORANDUM OF DECISION AND ORDER ON DEFENDANT DRAPER PROPERTIES, 
INC.'S MOTION TO DISMISS PLAINTIFFS' LOSS OF CONSORTIUM COMPLAINT  September 2, 2022 
certified copies sent JM

Judge: Wilson, Hon. Paul D

12 Image

09/13/2022 Notice of appeal filed. 
Plaintiffs appeal this Court's Judgment on Motion to Dismiss against them in favor of the defendant, Draper 
Properties, Inc., Dated August 12, 2022 and entered on August 15, 2022  (E-filed)

Applies To: O'Neill, Esq., Owen Roe (Attorney) on behalf of Araceli Arguello as Parent and Next Friend of 
minor children Juan Ernesto Vicuna and Joshua Daniel Vicuna, Lucas Vicuna as Parent and Next friend of 
minor children Juan Ernesto Vicuna and Joshua Daniel Vicuna (Plaintiff)

13 Image

09/30/2022 Notice of appeal sent to

Applies To: Shaughnessy, Esq., Mark William (Attorney) on behalf of Draper Properties Inc. (Defendant); 
O'Neill, Esq., Owen Roe (Attorney) on behalf of Araceli Arguello as Parent and Next Friend of minor 
children Juan Ernesto Vicuna and Joshua Daniel Vicuna, Lucas Vicuna as Parent and Next friend of minor 
children Juan Ernesto Vicuna and Joshua Daniel Vicuna (Plaintiff); Sullivan, Esq., Richard J (Attorney) on 
behalf of Araceli Arguello as Parent and Next Friend of minor children Juan Ernesto Vicuna and Joshua 
Daniel Vicuna, Lucas Vicuna as Parent and Next friend of minor children Juan Ernesto Vicuna and Joshua 
Daniel Vicuna (Plaintiff); Greene, Esq., Matthew H (Attorney) on behalf of Draper Properties Inc. 
(Defendant); Kelley, Esq., Thomas P (Attorney) on behalf of Araceli Arguello as Parent and Next Friend of 
minor children Juan Ernesto Vicuna and Joshua Daniel Vicuna, Lucas Vicuna as Parent and Next friend of 

14 Image

https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQclQkz7HvHAYoU0SDNjCBhEoS2uzi0so90cTCGh6HivBtQVzDZCxbX81xgzvQX-5HwQ
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcs6rKIeBh7FkPTY6QyWUWJXZX3zqq0bE5YctZ-HPuKl6zbiKfY7xL1qMf6WyuerR6Q
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcnyN0s6Zlvy6Non*OFJuoHFZ5OAia8l4i7WhsOuTWO9gAf0SSdsyymoL2CPE0BBOGw
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcmRzdseOf9Kjv0slijv2XIe4Y-4tNU9df4qU2dTRxQ7GfKdCbr7flswrmhFgOulmDA
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcqQeM*Ge*UozaGMpGSkCAmZsUeZaYo1KTuBCxO28ZFDVgC0flzjmp1XGvMLQM1*t2Q
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQckETeZEd5ovtTD4mn8-Gf6KpoH0yLDXYMy8ixOCvJh-m*5U6Rf7yEjoF0IjZtIBLHA
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Image
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minor children Juan Ernesto Vicuna and Joshua Daniel Vicuna (Plaintiff); Wadman, Esq., Timothy Joseph 
(Attorney) on behalf of Draper Properties Inc. (Defendant)

02/01/2023 ORDER sent for Status Review of Appeal, if notice is not received by 03/01/2023 the Appeal will be 
dismissed.
cs

15 Image

02/14/2023 CD of Transcript of 07/20/2022 03:00 PM Rule 12 Hearing received from Lisa Marie Phipps. 1 Electronic 
Copy
(email)

16

02/14/2023 Notice of assembly of record sent to Counsel

Applies To: Shaughnessy, Esq., Mark William (Attorney) on behalf of Draper Properties Inc. (Defendant); 
O'Neill, Esq., Owen Roe (Attorney) on behalf of Araceli Arguello as Parent and Next Friend of minor 
children Juan Ernesto Vicuna and Joshua Daniel Vicuna, Lucas Vicuna as Parent and Next friend of minor 
children Juan Ernesto Vicuna and Joshua Daniel Vicuna (Plaintiff); Sullivan, Esq., Richard J (Attorney) on 
behalf of Araceli Arguello as Parent and Next Friend of minor children Juan Ernesto Vicuna and Joshua 
Daniel Vicuna, Lucas Vicuna as Parent and Next friend of minor children Juan Ernesto Vicuna and Joshua 
Daniel Vicuna (Plaintiff); Greene, Esq., Matthew H (Attorney) on behalf of Draper Properties Inc. 
(Defendant); Kelley, Esq., Thomas P (Attorney) on behalf of Araceli Arguello as Parent and Next Friend of 
minor children Juan Ernesto Vicuna and Joshua Daniel Vicuna, Lucas Vicuna as Parent and Next friend of 
minor children Juan Ernesto Vicuna and Joshua Daniel Vicuna (Plaintiff); Wadman, Esq., Timothy Joseph 
(Attorney) on behalf of Draper Properties Inc. (Defendant)

02/14/2023 Notice to Clerk of the Appeals Court of Assembly of Record 17 Image

02/14/2023 Appeal: Statement of the Case on Appeal (Cover Sheet). 18 Image

03/02/2023 Appeal entered in Appeals Court on 02/28/2023 docket number 2023-P-0226
(rec'd 3/1/23)

19 Image

https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQckyy9pomoFm6y-cpL6gw6nj1g-P3FHjaxKyvO4747S0OAsgMn7vlDaXv01xnglFALA
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcvF*C0Vi5iOpgR-yYlvvbMcH5fVa7DMIDzcoPrJHFmkGIArnl4QIDRfm0O1B-r082g
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQco2csa64WDiNJzmM8mT1TjSAZQfhZWEJDqNzskoOBMT0L-nNZRXXTIA48qLl--x5BQ
https://www.masscourts.org/eservices/search.page.3.5?x=z*482Z2gn9qpe98pRkBPjS*McNzxbyxAeNp9vzy0hYF9OU5tN68Z7T1NOLfz4ged3LlhWixs1o5HnXAnVReQcikZYNt-Ob3xZG3ZTfkn61ofmQWLHuYLfUYEzTpu6iHP4v0BXxajWTt7o0-Tot0Vpw
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NOTICE:  Summary decisions issued by the Appeals Court pursuant to M.A.C. Rule 

23.0, as appearing in 97 Mass. App. Ct. 1017 (2020) (formerly known as rule 1:28, 

as amended by 73 Mass. App. Ct. 1001 [2009]), are primarily directed to the parties 

and, therefore, may not fully address the facts of the case or the panel's 

decisional rationale.  Moreover, such decisions are not circulated to the entire 

court and, therefore, represent only the views of the panel that decided the case.  

A summary decision pursuant to rule 23.0 or rule 1:28 issued after February 25, 

2008, may be cited for its persuasive value but, because of the limitations noted 

above, not as binding precedent.  See Chace v. Curran, 71 Mass. App. Ct. 258, 260 

n.4 (2008). 

 

 

COMMONWEALTH OF MASSACHUSETTS 

APPEALS COURT 

        20-P-831 

 

LUCAS VICUNA 

 

vs. 

 

DRAPER PROPERTIES, INC. 

 

MEMORANDUM AND ORDER PURSUANT TO RULE 23.0 

 

 After heavy snowfall in the winter of 2015, Draper 

Properties, Inc., the owner of a business complex in Canton, 

hired roofing company MV Construction, Inc., to remove a large 

amount of snow that had accumulated on the flat roof of one of 

the complex's buildings.  While on the job, Lucas Vicuna, an 

employee of MV Construction, fell from the roof and suffered 

serious injuries.  He then brought the underlying action for 

negligence against Draper Properties.  His essential theory at 

trial was that Draper Properties was negligent for failing to 

ensure that there was adequate fall protection on the roof. 

 A jury returned a special verdict in favor of Draper 

Properties, finding that Draper Properties was negligent, but 

that Vicuna was seventy percent comparatively negligent.  An 

amended judgment entered for Draper Properties, and Vicuna 
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appeals, arguing that the trial judge erred by excluding 

evidence of certain regulations and publications issued by the 

Occupational Safety and Health Administration (OSHA).  We 

affirm. 

 Discussion.  Vicuna moved in limine for an order allowing 

him to offer evidence of the OSHA regulations governing fall 

protection, related sub-regulatory guidance, and the OSHA 

"multi-employer citation policy," which is intended to guide 

OSHA inspectors as to "when citations should and should not be 

issued to exposing, creating, correcting, and controlling 

employers" on a multi-employer worksite.  Vicuna argued that 

these materials were relevant because they imposed on Draper 

Properties a duty to implement a safety plan "to make sure that 

one of the accepted forms of fall protection would be available 

for all workers who went on the roof."  He further argued that 

Draper Properties' failure to implement a safety plan was a 

proximate cause of his injuries.  After extended discussion with 

counsel for both parties, the judge denied the motion, 

concluding that the regulations were inapplicable because Vicuna 

was not Draper Properties' employee, that the multi-employer 

citation policy did not "set a standard of care" and applied 

only to "construction sites," and that the other materials were 

"advisory" and imposed no legal obligations. 
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 We review the judge's ruling for an abuse of discretion, 

see N.E. Physical Therapy Plus, Inc. v. Liberty Mut. Ins. Co., 

466 Mass. 358, 363 (2013), and we discern none for several 

reasons.  First, although it is true that a regulatory violation 

can be considered as "some evidence of negligence," St. Germaine 

v. Pendergast, 411 Mass. 615, 620 (1992), Vicuna did not 

establish that the OSHA materials were relevant and admissible 

for that purpose.  The case was tried on two theories of 

liability:  that Draper Properties breached the duty of care 

applicable to property owners, and that it retained sufficient 

control over Vicuna's work to be liable for his injuries.  In 

his motion Vicuna argued only that the OSHA materials were 

relevant to the first theory -- specifically, that "[t]he 

application of OSHA to Draper Properties helps establish what 

the particular standard of care was for this commercial building 

owner." 

 Vicuna fails to explain, however, how the OSHA materials 

were relevant to determining the standard of care that Draper 

Properties owed as a property owner under common law.  See St. 

Germaine, 411 Mass. at 620 (extent of duty of care is question 

of common law).  In fact, nowhere in his brief does Vicuna even 

mention the applicable common-law standard of care.1  Instead, 

 
1 Under the common law, all property owners owe the same standard 

of care to lawful visitors, which is "a duty to 'act as a 
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Vicuna contends that the OSHA materials were relevant to show 

that Draper Properties had separate "obligations as an employer" 

and not "merely [as] a landowner."  Likewise, Vicuna argued in 

his motion that the OSHA materials would show that Draper 

Properties had "duties as both the property owner under 

traditional tort law -- to behave reasonably to all lawful 

entrants upon its premises -- and as an employer engaged in 

commerce under the [Occupational Safety and Health] Act."  But 

contrary to the premise of Vicuna's argument, safety regulations 

do not "create a new duty" for purposes of a negligence claim, 

nor do regulatory violations "constitute negligence per se."  

Id.  See Juliano v. Simpson, 461 Mass. 527, 532 (2012).  The 

judge was therefore within her discretion to exclude the OSHA 

materials, which could well have confused the jury.  See Lyon v. 

Morphew, 424 Mass. 828, 834 (1997) ("We have never recognized a 

 

reasonable person under all of the circumstances including the 

likelihood of injury to others, the probable seriousness of such 

injuries, and the burden of reducing or avoiding the risk.'"  

Papadopoulos v. Target Corp. 2, 457 Mass. 368, 383 (2010), 

quoting Young v. Garwacki, 380 Mass. 162, 169 (1980).  With 

regard to open and obvious dangers -- such as the lack of fall 

protection on Draper Properties' roof -- property owners have a 

duty to remedy the dangerous condition only if they "can and 

should anticipate that the dangerous condition will cause 

physical harm to the [lawful visitor] notwithstanding its known 

or obvious danger."  Papadopoulos, supra at 379, quoting 

Soederberg v. Concord Greene Condominium Ass'n, 76 Mass. App. 

Ct. 333, 338 (2010). 
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common law duty of building owners to place or maintain fall 

protection safety devices on roofs"). 

 The judge was also within her discretion to conclude that 

the OSHA materials were not, in any event, applicable to the 

facts of this case because Vicuna was not Draper Properties' 

employee and did not perform the work on a construction site.  

The judge's ruling is consistent with Federal court decisions 

addressing the scope of the OSHA multi-employer doctrine.  See 

Universal Constr. Co. v. Occupational Safety Health Review 

Commission, 182 F.3d 726, 730 (10th Cir. 1999) ("The multi-

employer doctrine is particularly applicable to multi-employer 

construction worksites, and in fact has been limited in 

application to that context").  The doctrine has the remedial 

goal of ensuring safety on joint construction sites, in 

recognition of the fact that "[t]he nature of construction 

requires that subcontractors work in close proximity with one 

another and with the general contractor."  Id.  See Acosta v. 

Hensel Phelps Constr. Co., 909 F.3d 723, 735 (5th Cir. 2018) 

(rational for OSHA to apply multi-employer doctrine to "place of 

employment like a construction worksite, populated by 

subcontractors, sub-subcontractors, and their employees 

performing various [and often overlapping] tasks"); United 

States v. MYR Group, Inc., 361 F.3d 364, 366 (7th Cir. 2004) 

("the point of [the] 'multi-employer' gloss . . . is that since 
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the contractor is subject to OSHA's regulations of safety in 

construction by virtue of being engaged in the construction 

business, and has to comply with those regulations in order to 

protect his own workers at the site, it is sensible to think of 

him as assuming the same duty to the other workers at the site 

who might be injured or killed if he violated the regulations"). 

 Relying on a statement in the multi-employer citation 

policy that it applies across "all industry sectors," Vicuna 

contends that the judge erred in construing the multi-employer 

doctrine to apply only to construction sites.  The judge drew 

this conclusion, however, after Vicuna failed to provide her 

with cases applying the multi-employer citation policy outside 

the construction context.  Even on appeal, Vicuna has not drawn 

our attention to any such cases.  Teal v. E.I. du Pont de 

Nemours & Co., 728 F.2d 799 (6th Cir. 1984), on which Vicuna 

relies, did not concern the multi-employer citation policy.  It 

was a diversity case applying Tennessee law, in which the 

defendant conceded that it owed a duty to comply with a specific 

OSHA regulation governing clearance of ladders and that it 

breached that duty.  See id. at 805.  The question before the 

Sixth Circuit was whether the trial judge erred by declining to 

instruct the jury on negligence per se, a doctrine recognized in 

Tennessee, but not in Massachusetts.  See id. at 803; Juliano, 

461 Mass. at 532. 
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 Regardless, even if we assume that the multi-employer 

doctrine is not strictly limited to construction cases, the 

larger point is that the doctrine governs joint worksites -- 

i.e., those on which employees of one employer are working 

alongside employees of another -- a situation that arises most 

frequently in the construction context.  See Acosta, 909 F.3d at 

735; Universal Constr. Co., 182 F.3d at 730.  The roof of Draper 

Properties' building was not a joint worksite.  Draper 

Properties hired a single independent contractor, MV 

Construction, to handle the single job of removing the snow from 

the roof.  Vicuna and the other MV Construction employees 

performed the job alone, and no employees of Draper Properties 

were working on the roof when Vicuna's accident occurred.  The 

judge properly concluded that the multi-employer doctrine did 

not apply in these circumstances.  See MYR Group, Inc., 361 F.3d 

at 366-367 (multi-employer doctrine inapplicable where no 

employees of defendant were on worksite). 

 Finally, Vicuna has failed to demonstrate that any error in 

excluding the OSHA materials was so prejudicial as to require a 

new trial.  To establish prejudice, Vicuna must show that the 

error "injuriously affect[ed] [his] substantial rights."  

DeJesus v. Yogel, 404 Mass. 44, 47-48 (1989).  An injury to 

substantial rights occurs "when relevant evidence is erroneously 
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excluded that, viewing the record in a commonsense way, could 

have made a material difference."  Id. at 48. 

 The danger of working on the roof was open and obvious.  

Vicuna, an experienced roofer, could see that the roof had no 

guardrails and no place to tie off protective equipment, but he 

chose to proceed with the work despite the obvious risk.  Cf. 

Aulson v. Stone, 97 Mass. App. Ct. 702, 711 (2020) ("danger of 

working with power tools that include sharp blades was obvious," 

and "[u]sing the same without ensuring sufficient space for the 

safe operation of this equipment plainly heightened the risk of 

injury").  Given Vicuna's expertise as a roofer, the open and 

obvious nature of the risk of performing the job without 

protective equipment, and the jury's finding that Vicuna was 

seventy percent comparatively negligent, we are satisfied that 

the OSHA materials, which had marginal relevance at best, would 

have had no material effect on the trial.  Cf. Almeida v. Pinto, 

94 Mass. App. Ct. 540, 544 (2018) (homeowner did not breach duty 

of reasonable care by failing to provide decedent with safety 

equipment or by failing to ask whether he had equipment, "where  
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he offered to undertake specialized work that he claimed to have 

done before").2 

       Amended judgment affirmed. 

By the Court (Wolohojian, 

Milkey & Shin, JJ.3), 

 

 

 

Clerk 

 

Entered:  July 2, 2021. 

 
2 Draper Properties cross-appealed from the amended judgment, 

arguing, among other things, that the judge erred by declining 

to award costs.  Draper Properties acknowledges that whether to 

award costs rests in the discretion of the judge, see Goulet v. 

Whitin Machine Works, Inc., 399 Mass. 547, 555 (1987), and it 

has not demonstrated any abuse of that discretion.  Having 

affirmed the jury's verdict, we need not address the remaining 

issues that Draper Properties raises on cross appeal.     
3 The panelists are listed in order of seniority. 
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6. On or about February 18, 2015, the defendant, as the owner and entity in control ofthe
subject premises, owed Lucas Vicuna, a duty ofreasonable care.

The plaintiff, Lucas Vicuna, is an individual who resides at 177 West Street, in Milford,
Worcester County, MA. He is married to Araceli Arguello.

C-?

The plaintiffs are the parents and next friends of two minor sons, Juan Ernesto Vicuna
Reyes (“Juan”) (currently age 15) and Joshua Daniel Vicuna (“Danny”) (currently age 8),
who reside at 177 West Street in Milford, Worcester County, MA, and 4 Shawdowbrook
Lane, Apt #55, in Milford, Worcester County, MA, respectively.

The defendant, Draper Properties, Tnc. (“the defendant”), is a Massachusetts corporation
having a principal place ofbusiness at 28 Draper Lane, Canton, Norfolk County, MA
(“the subject premises”).

The plaintiff, Araceli Arguello, is an individual who currently resides at 4
Shawdowbrook Lane, Apt. #55, in Milford, Worcester County, MA. She is married to
Lucas Vicuna.

DRAPER PROPERTIES, INC,
Defendant

ARACELI ARGUELLO and LUCAS
VICUNA, as Parents and
Next Friends oftheir minor children,
JUAN ERNESTO VICUNA REYES,
and JOSHUA DANIEL VICUNA,

Plaintiffs

On or about February 18, 2015, Lucas Vicuna was working at the subject premises as an
employee ofMV Construction, Inc. removing snow off of the roofwhen he fell to the
ground below, sustaining serious and permanent injuries, including but not limited to, a
traumatic brain injury and multiple fractures to his left arm.

c? A-.
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LOSS OF PARENTAL CONSORTIUM COMPLAINT AND DEMAND
FOR TRIAL BY JURY
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13. As a direct result of the defendant’s negligence, which has been established as a matter of
law pursuant to the final judgment which entered on August 2, 2021, Juan and Danny
have suffered, and will continue to experience a substantial loss of parental consortium,
as well as associated mental stress, anxiety and emotional trauma, for the rest of their
lives.

12. Lucas Vicuna’s injuries and the resulting physical, emotional, and behavioral side effects
have permanently impaired his parental relationship with his two minor sons, Juan and
Danny, and have resulted in his sons permanently losing much love, support,
companionship, guidance, advice, and consortium oftheir father.

1 1 . As a direct result of the defendant’s negligence, which has been established as a matter of
law pursuant to the final judgment which entered in the underlying personal injury action
on August 2, 2021, Lucas Vicuna suffered a severe traumatic brain injury and multiple
fractures to his dominant left arm, requiring him to be hospitalized for many months,
comatose for a lengthy period of time, and having to re-leam how to walk, talk, eat, and
communicate. Lucas Vicuna underwent two invasive brain surgeries and four
reconstructive surgeries on his injured left arm. Lucas Vicuna suffers from permanent
cognitive and behavioral deficits as a result ofhis traumatic brain injury, and has limited
use ofhis left arm.

9. In November of201 9, the personal injury case entitled Lucas Vicuna v. Draper
Properties, Inc., Norfolk Superior Court, C.A. No. 1682CV01 105 (hereinafter, “the
underlying personal injury action”) was tried before a jury in Norfolk County Superior
Court. On or about November 26, 2019, the jury returned a verdict finding Lucas Vicuna
seventy percent (70%) responsible for his construction site accident and the defendant,
Draper Properties, Inc. thirty percent (30%) at fault for said accident.

10. After both parties filed timely appeals with the Massachusetts Appeals Court, the original
judgment dated November 26, 2019 was affirmed on July 2, 2021. No further appeals
were filed by either party, so final judgment entered in the underlying personal injury
action on August 2, 2021.

7. The defendant breached its duty of care to Lucas Vicuna by negligently causing or
permitting the hazardous conditions to exist on the roof of the subject premises on or
about February 18, 2015, and by negligently failing to provide Lucas Vicuna with a
reasonably safe work area.

8. As a direct and proximate result of the negligence of the defendant, its agents, servants,
or employees, Lucas Vicuna was caused to sustain severe and permanent physical
injuries, suffered great pain ofbody and mind, required extensive hospital and medical
care and treatment, lost time from work, and his ability to engage in normal and usual
activities as the father ofJuan and Danny was adversely affected.
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WHEREFORE, the plaintiffs, Araceli Arguello and Lucas Vicuna, as Parents and NextFriends oftheir two minor sons, Juan Ernesto Vicuna Reyes and Joshua Daniel Vicuna, herebydemand judgment to be entered in their favor in such an amount to fully compensate their sons’damages, together with interest and costs.

Owen R. O’Neill, Esq., BBO# 552519
Ryan E. Toombs, Esq., BBO#679272
OWEN O'NEILL LAW GROUP, LLC
600 Chapman Street, Suite 4
Canton, MA 02021

Tel: (339) 502-8900
owen@oolawgroup.com
ryan@oolawgroup.com

/
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THE PLAINTIFFS DEMAND A TRIAL BY JURY ON THEIR TWO MINOR
SONS’ LOSS OF PARENTAL CONSORTIUM CLAIMS.

The plaintiff,
ARACELI ARGUELLO and
LUCAS VICUNA, as Parents and
Next Friends ofTheir Minor Children,
JUAN ERNESTO VICUNA REYES,
and JpSflUA DANIEL VICUNA,
By fKeifatt'orneys,
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